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BY HAND
Dear Sir/Madam,

R (David Edwards and Lilian Pallikaropoulos) v Environment Agency, First Secretary of State and the Secretary of State for the Environment, Food and Rural Affairs (Costs Assessment Proceedings)

Introduction

We act on behalf of the Coalition for Access to Justice for the Environment (CAJE). CAJE is a group of charities and NGOs that work together to improve access to justice in environmental cases. CAJE’s members include the UK’s leading environmental organisations: Capacity Global, the Environmental Law Foundation, Friends of the Earth, Greenpeace, The Royal Society for the Protection of Birds and WWF-UK. 

If the single Justice decides that the present costs appeal should be referred to a panel of three Justices for determination, CAJE seek permission to intervene. CAJE considers that the appeal may raise important issues of principle concerning the Environment Impact Assessment (“EIA”) Directive (85/337/EEC) and the Integrated Pollution Prevention and Control (“IPPC”) Directive (96/61/EC), both of which implement provisions which first appeared in the Treaty known as the ‘Aarhus Convention’ (the UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters of 25 June 1998). The relevant background is set out in full in the judgment of Mrs Registrar di Mambro and Master O’Hare (“the Costs Officers”).

We request that this letter be placed before the single Justice that will determine the Environment Agency and Secretary of State’s application (together, “the Government”).

Standing
CAJE’s members have a long standing interest in the effect of English law costs rules on access to justice in environmental cases. CAJE’s goal is ensure that access to justice in environmental matters is fair, equitable and not prohibitively expensive; that it is genuinely accessible to all; and that the justice system, so far as possible, works to protect the environment in accordance with the law.   Our activities to this end include:

1. In 2005, CAJE submitted a complaint to the European Commission concerning the UK’s compliance with the EIA and IPPC Directives. That complaint is ongoing although a press release was published by the European Commission on 18 March 2010 confirming it has issued the UK with a Reasoned Opinion for its failure to comply with the provisions of EU Directives on EIA and IPPC in respect of “prohibitive expense”. 
2. CAJE appeared as an intervener before the Aarhus Convention Compliance Committee in the Port of Tyne case (Communication ACCC/C/2008/33 (UK)) heard by the Committee in September 2009. In this case, the Compliance Committee is considering whether English law costs rules are compatible with the Aarhus Convention. The Committee’s draft recommendations are expected to be published in mid-April 2010.
3. CAJE appeared as intervener in Morgan v Hinton Organics [2009] EWCA Civ 107, the leading Court of Appeal authority on the application of the Aarhus Convention in domestic law.

4. CAJE met Jackson LJ and made detailed submissions to his Review of Civil Litigation Costs on the Aarhus Convention and the incorporation of wording from the Convention in the EIA and IPPC Directives.

5. WWF-UK was a member of, and Friends of the Earth provided the Secretariat for, the Working Group on Access to Justice chaired by Sullivan J that published “Access to Environmental Justice in England and Wales” (“the Sullivan Report”).  Both WWF-UK and Friends of the Earth will be similarly represented on the reconvened Working Group meetings in April and May 2010 to discuss the implications of Lord Justice Jackson’s costs review.

6. Both CAJE and members of CAJE have published numerous materials on access to justice and costs in the UK
 and speak publicly about the impact of the current costs rules on prospective environmental cases.

Decision of the Costs Officers
In proceedings to which the EIA Directive applies, Article 10a requires Member States to ensure that members of the public: 

“… have access to a review procedure before a court of law or another independent and impartial body established by law to challenge the substantive or procedural legality of decisions, acts or omissions subject to the participation provisions of this directive.”

and it also provides that:

“Any such procedure shall be fair, equitable, timely and not prohibitively expensive.” 

There are equivalent provisions in the IPPC Directive.
The issue before the Costs Officers was whether and to what extent they could and should give effect to these EC law obligations, particularly the obligation to ensure that environmental litigation within the scope of the Directives is “not prohibitively expensive”:

“[9] In preparation for the hearing before us both parties supplied skeleton arguments which were extremely helpful and explicit.   From these we were able to identify three preliminary issues, which are as follows: 

i) Where an order for costs has been made, whether, as a general rule, the court assessing those costs has any jurisdiction to implement the EU Directives. 

ii) If so, whether, in the particular circumstances of this case, we should seek to implement the EU Directives.

iii) If so, whether, on the evidence presented to the court, the amount of costs payable by the Appellant should be moderated or even excluded.”

The Costs Officers answered questions i) and ii) in the affirmative and deferred consideration of issue iii).

Government’s Grounds of Appeal
The Government contends that the Costs Officers erred in principle in their determination of the preliminary issues. 
Our analysis of the Government’s application for a Review indicates that four issues arise:

1. On the facts of this case, is any breach of the “not prohibitively expensive” requirement res judicata (“the res judicata issue”)? See paragraphs 27(a) and 34-35 of the Grounds of Appeal.

2. Do Costs Officers have jurisdiction to ensure compliance with the “not prohibitively expensive” requirement (“the Costs Officers’ jurisdiction issue”)? See paragraphs 27(b) and 38 of the Grounds of Appeal.

3. Given the potential availability of Protective Costs Orders, is it in principle appropriate for a Court determining costs at the end of a case to consider the “not prohibitively expensive” requirement (“the end of case issue”)? See paragraphs 40-42 of the Grounds of Appeal. 

4. Is the “not prohibitively expensive” requirement subjective or objective? Should the Court take into account the means of the paying party? Or should the Court adopt the approach indicated in the Sullivan Report that costs should be regarded as "prohibitively expensive" if they would reasonably prevent an ordinary member of the public (that is, "one who is neither very rich nor very poor, and would not be entitled to legal aid") from embarking on the challenge falling within the terms of the Aarhus Convention (“the subjective or objective issue”). This issue only arises in the event that the Government fails on the earlier grounds of appeal. See paragraphs 56-58 of the Grounds of Appeal.

The res judicata issue

In the event that the single Justice considers that the Government’s proposed appeal on this issue raises a question of principle that should be reconsidered by a panel of three Justices, CAJE does not seek to intervene on this issue.

The Costs Officers’ jurisdiction issue

It appears to be common ground between the parties that the “not prohibitively expensive” requirement has direct effect and must be implemented by the Courts when considering litigation costs.
Given this element of common ground, the question whether Costs Officers (as opposed to judges) have jurisdiction to ensure compliance with the requirement that EIA/IPPC litigation be “not prohibitively expensive” appears to be a matter of procedural mechanics, rather than an issue that is of sufficient importance as to merit the scarce judicial resources of the Supreme Court. CAJE does not seek to intervene on this issue, although it considers that the Costs Officers were correct in their decision, for the reasons they gave. 
The end of case issue

In addition to arguing that Costs Officers have no jurisdiction to determine the issue of “prohibitive expense”, the Government makes a wider case that given the availability of PCOs, there is no justification for any Court or judge considering this issue once a case has been determined:
“40. First, it is difficult to see how the concept has any scope for application in the individual case in circumstances in which it is argued that it should be applied after the end of the case. The person concerned has not in fact been deterred from pursuing the claim; and has not been deterred despite, as here, one or more unsuccessful attempts to achieve a PCO or other reducing or limiting prospective costs order.
41. Secondly, in any event, there would be the most significant difficulties in seeking to apply a “prohibitively expensive” approach at this stage of assessment. The concept of costs being prohibitively expensive is necessarily prospective. The concept also involves consideration not merely of affordability in the circumstances of the person concerned but also of preparedness to take litigation risk. The two are intertwined. It is hard to see how such judgments could be made after the end of the case.
42. Thirdly, the costs regime allows PCOs and similar orders to be applied for in advance of litigation costs being incurred for good reasons. Those reasons do not only apply for the benefit of Claimants. Defendants should in fairness be entitled to know whether, in the event of success in the litigation, their ability to recover their reasonable and proportionate costs is to be restricted by reference to factors beyond their control – such as affordability and/or the concept of prohibitively expensive.”

This argument goes far wider than a mere challenge to the jurisdiction of costs officers. If correct, it would limit the ability of the Court to ensure at the end of the case (once the actual costs are known) that litigation within the scope of the EIA and IPPC Directives is “not prohibitively expensive”. It would also impinge on the ability of the Courts to exercise their general discretion as to costs.

If this wider issue arises for determination, CAJE considers that the approach proposed by the Government is misconceived. In summary:

1. An applicant for judicial review may decide not to make an application for a PCO. There may be a number of reasons for this including that the case does not fit within the principles articulated by the Court of Appeal in R (Corner House Research) v Secretary of State for Trade & Industry [2005] EWCA Civ 192 and developed subsequently: the Court of Appeal in Morgan and Baker v. Hinton Organics [2009] EWCA Civ 107 considered that the Corner House principles “must now be regarded as settled” (per Carnwath LJ, para. 47(iv)).  In such a case the Claimant is entitled to ask the Court, at the conclusion of an unsuccessful hearing, to exercise its discretion on costs having regard to the “not prohibitively expensive” requirement.  The Court is required to exercise its discretion so as to ensure compliance with that requirement
. 

2. A PCO may be refused on numerous grounds, such as a lack of sufficient wider public interest, a private interest or the funding arrangements of the Claimant’s lawyers. None of these factors are relevant to the question of whether litigation would be “prohibitively expensive” for the purpose of securing compliance with the EIA and IPPC Directives and/or the Aarhus Convention. The refusal of a PCO at the start of the case does not obviate the need for the Court to consider once all the costs have been incurred whether litigation has been “not prohibitively expensive”. 
3. The purpose of a PCO at the beginning of a case is to provide the Claimant with certainty as to its maximum costs liability. Such a limit does not preclude in anyway the necessity of the Court to then consider again at the end of proceedings whether the costs actually incurred by the other side are “prohibitively expensive” and should be reduced further. 
4. The argument that litigation could not have been “prohibitively expensive” because it was in fact pursued is not a good answer. It depends on three assumptions, all of which are false:

a. The first assumption is that the concept of “not prohibitively expensive” refers to the individual circumstances of each individual litigant, as opposed to what an ordinary person of modest means can afford. The assumption is incorrect, for the reasons given below.

b. The second assumption is that the likely costs of the litigation are unchanged from the estimate that the Claimant made at the outset of the case. A straightforward piece of litigation that was “not prohibitively expensive” may well become so. CAJE’s experience is that this is common in environmental cases. It may well be necessary for intervention to occur at the end of the case to ensure costs are not in fact prohibitive.

c. The third assumption is that the chilling and prohibitive effect of costs orders on any future litigation is to be ignored. CAJE considers that the prohibitive effect of costs orders may stretch into the future. This future chilling effect must be taken into account when determining whether litigation is “not prohibitively expensive”.

It is therefore necessary for the Court to maintain its ability to ensure that litigation is “not prohibitively expensive” both at the beginning and at the end of a case. If the Court is unable to do so, it is likely to lead to breaches of the EIA and IPPC Directives, and the United Kingdom’s obligations under the Aarhus Convention. The proper approach is encapsulated in Rule 46(2) of the Supreme Court Rules 2009:

“46. (1) The Court may make such orders as it considers just in respect of the costs of any appeal, application for permission to appeal, or other application to or proceeding before the Court. (2) The Court’s powers to make orders for costs may be exercised either at the final determination of an appeal or application for permission to appeal or in the course of the proceedings.”

Any attempt to narrow or fetter the wide discretion of the Court should be rejected.
Finally, the argument that it is unfair to a public body for it not to know if it will recover all its costs if it wins appears to be inconsistent with the long-established principles applied by the Courts that in cases of high public interest, unsuccessful litigants may not be ordered to pay costs. Recent examples in the environmental law context include (1) Belize Alliance of Conservation Non-Governmental Organisations v. Department of the Environment & Anor (Belize) [2003] UKPC 63; (2) Greenpeace v the Secretary of State for Environment Food and Rural Affairs [2005] EWCA Civ 1656; and (3) Friends of the Earth and Help the Aged v. Secretary of State for Business Enterprise and Regulatory Reform & anor [2008] EWHC 2518 (Admin).
Accordingly, to the extent that this issue arises, CAJE seeks permission to intervene to make submissions on the wider consequences of the Government’s proposed approach.

The subjective or objective issue

The Government contends “that the “prohibitively expensive” test is and should be focussed exclusively on the actual circumstances of the parties to the litigation. There is no need to consider, and no warrant for considering, what would be “prohibitively expensive” for the “ordinary” member of the public” (Grounds of Appeal at [58]).

This approach is inconsistent with the interpretation of the “not prohibitively expensive” requirement adopted by Sullivan J in the report of the working party that considered this issue.
On this issue, CAJE is particularly well placed to assist the Court. It is the Complainant to the European Commission on this issue and is able to provide comparative material as to the approach taken in other Member States.
We understand that this issue was not decided by the Costs Judges.  As such CAJE has doubts whether the matter may be the subject of appeal.  To the extent that the issue arises, it involves an important question of EU law on which infraction proceedings against the UK are ongoing.

Nature of intervention
If the appeal is referred to a panel of three Justices, and if the “end of case” and “subjective or objective” issues arise, CAJE seeks permission to make written and brief oral submissions (limited to a maximum of 30 minutes) to the Supreme Court.

CAJE is being represented pro bono by this firm and by Ben Jaffey of counsel.  CAJE applies to intervene on the basis that it will neither seek, nor be ordered to pay, the costs of any of the parties. If permission to intervene is granted, CAJE respectfully invites the single Justice to make an order to this effect.

This letter has been copied to the solicitors for the parties to the appeal, who are invited to indicate their consent to the application and the terms as to costs proposed above.

Yours faithfully,

LEIGH DAY & CO
cc:
Richard Buxton & Co
Treasury Solicitor’s Department, Erol Mertcan 
Environment Agency, Duncan Mitchell 
CEMEX, Michael Collins 
�    Materials include: (1) “Access to Justice: Making it Affordable” (CAJE briefing, 2004); (2) “Using the Law: Barriers and Opportunities for Environmental Justice” (Capacity Global, 2003); (3) “Environmental Justice” (The Environmental Justice Project comprising the Environmental Law Foundation, Leigh, Day & Co Solicitors and WWF-UK, 2004); (4) “Civil Law Aspects of Environmental Justice” (Environmental Law Foundation, 2003); and (5) “Costs Barriers to Environmental Justice” (Environmental Law Foundation, 2010)


� In Morgan the Court of Appeal held (per Carnwath LJ) that “The principles of the Convention are at most a matter to which the court may have regard in exercising its discretion.” (§47(iii))  However, that Court’s findings were explicitly concerned with cases other than those falling under one of the two European Directives “Certain EU Directives (not applicable in this case) have incorporated Aarhus principles, and thus given them direct effect in domestic law. In those cases, in the light of the Advocate-General’s opinion in the Irish cases, the court’s discretion may not be regarded as adequate implementation of the rule against prohibitive costs. Some more specific modification of the rules may need to be considered.  “(§47(ii))
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